
I
n 2010, Rule 26 of the Fed-
eral Rules of Civil Procedure 
was amended to impose new 
restrictions on (and signifi-
cantly narrow) the scope of 

expert discovery, including by 
extending work product protec-
tion to draft expert reports and 
communications between an 
expert and the attorneys for the 
party that engaged the expert. Not 
surprisingly, litigants have since 
tried to withhold a wide variety of 
expert-generated materials on the 
ground that they constitute draft 
reports or expert-attorney com-
munications. Courts, however, 
have pushed back on these efforts 
when litigants have stretched the 
bounds of what qualifies as a draft 
report or an expert-attorney com-
munication too far, a recent exam-
ple being Hernandez v. The Office 

of the Commissioner of Baseball, 
2020 WL 2529576 (S.D.N.Y. May 
19, 2020). In that case, Southern 
District Magistrate Judge Gabriel 
W. Gorenstein rejected the plain-
tiff’s claim that a memorandum 
that his expert had prepared in 
advance of the expert’s deposi-
tion—on his own accord and 
absent any instruction from coun-
sel—qualified for protection as a 
draft report or an expert-attorney 
communication.

‘Hernandez’

Angel Hernandez ( the plaintiff), 
an umpire employed by Major 
League Baseball (MLB), has sued 
the Commissioner of Baseball 
and a related entity (collectively, 
defendants), claiming that MLB 

discriminated against him by not 
assigning him to umpire the World 
Series and by not promoting him 
to be a crew chief. The plaintiff 
alleges that “the Crew Chief Pro-
motion Process relies overwhelm-
ingly on subjective criteria” and 

thus “gives Major League Baseball 
nearly limitless authority to pro-
mote to the crew chief position 
whichever umpire it wants, with-
out adequate consideration for 
objective data or objective cri-
teria that would guide [MLB’s] 
decision-making process.”

In expert discovery, the defen-
dants deposed the plaintiff’s 
expert, Gregory W. Baxter, on 
March 5, During Mr. Baxter’s 
deposition, counsel asked him if 
he had reviewed any documents 
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Courts, however, have pushed 
back on these efforts when liti-
gants have stretched the bounds 
of what qualifies as a draft report 
or an expert-attorney communi-
cation too far. 



to prepare for the deposition. Mr. 
Baxter responded that he had 
reviewed “[a] memo I had writ-
ten to myself but never included 
in the expert report.” Mr. Baxter 
further described the document 
as: “A memo on the methodology 
for identifying comments as posi-
tive, negative or platitude and the 
method for identifying whether 
the author’s comments in the 
year-end reviews were support-
ed or unsupported by the Umpire 
Evaluation Reports or UERs.”

Mr. Baxter testified that he pre-
pared the memorandum on Feb. 
1—many weeks after he submit-
ted his expert report—and that he 
prepared it “[b]ecause I expected 
to be deposed about my methodol-
ogy.” Mr. Baxter further explained 
that he prepared the memoran-
dum “[t]o help the jury and to 
be clear in my deposition.” When 
asked if counsel had requested 
that he prepare the memorandum, 
Mr. Baxter responded that counsel 
had not. In a subsequent affidavit, 
Mr. Baxter stated that on Feb. 7, 
he sent a copy of the document 
to plaintiff’s counsel with the sub-
ject line “Proposed Supplement 
to Baxter’s Expert Report.” Mr. 
Baxter also asserted in the affi-
davit that the document had the 
heading “February 6 2020 Supple-
ment to Dr. Baxter’s Expert Report 
Methodology for Comparing 
Minority Year End Performance 

Review (YE) to Umpire Evaluation 
Reports (UER),” thus suggesting 
that t he document was created in 
connection with a potential new 
expert report.

Following Mr. Baxter’s deposi-
tion, defendants sought to compel 
production of the memorandum. 
The plaintiff resisted, claiming 
that the memorandum is protect-
ed under Rule 26(b)(4) both as a 
draft report and a communication 
between the plaintiff’s expert and 
his counsel.

�The 2010 Amendments 
To Rule 26

Before Rule 26 was amended 
in 2010, the pre-amendment rule 
protected little when it came to 
draft expert reports and attorney-
expert communications, resulting 
in wide-ranging discovery.   As 
amended, Rule 26 now “protect[s] 
drafts of any [expert] reports ... 
regardless of the form in which 
the draft is recorded,” as well as 
“communications between the 
party’s attorney and any [expert] 
required to provide a report.” As 
Gorenstein observed, the 2010 
amendments were intended to 
narrow the scope of expert dis-
covery, and “to allow attorneys 
and experts to communicate and 
prepare reports without fear that 
an opposing party might be able 
to peer into that process and learn 
the attorney’s own analysis of the 

case.” See Hernandez, 2020 WL 
2529576, at *3 (citing Fed. R. Civ. 
P. 26, Advisory Committee Notes). 
Gorenstein determined, however, 
that Mr. Baxter’s memorandum 
did not qualify for withholding 
under the 2010 amendments.

The Draft Report Argument

Gorenstein rejected the plain-
tiff’s first argument for withhold-
ing the memorandum—that it con-
stitutes a draft report—because, 
during Mr. Baxter’s deposition, he 
had conceded that the document 
was “[a] memo I had written to 
myself ... [b]ecause I expected 
to be deposed about my meth-
odology.” Gorenstein noted that 
Mr. Baxter “never claimed [that 
the memorandum] was a draft 
report at his deposition,” and he 
therefore rejected the suggestion 
in Mr. Baxter’s subsequent affi-
davit that it was. Citing multiple 
Second Circuit decisions, Gore-
nstein observed that “it is well 
settled that a party may not cre-
ate an issue of fact by submitting 
an affidavit ... that ... contradicts 
the affiant’s previous deposition 
testimony.”

Gorenstein went on to find that 
even if Mr. Baxter intended the 
memorandum to be a draft of a 
new report, plaintiff still would 
not be entitled to withhold it, 
because “the court made no provi-
sion in its scheduling order for the 
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submission of any supplemental 
report.” Gorenstein noted that 
“Rule 26(b)(4)(B) protects only 
drafts of any reports or disclosure 
required under Rule 26(a)(2).” He 
therefore concluded that the 
memorandum could not possibly 
qualify for protection as a draft 
report, because “[n]o supplemen-
tal report was ‘required’ in this 
case” and Mr. Baxter confirmed 
during his deposition that the 
memorandum “was not prepared 
at the request of counsel.” Gore-
nstein observed that his holding 
“is entirely in keeping with the 
purpose of the core work product 
rule, which is to protect an attor-
ney’s mental impressions, conclu-
sions, opinions, or legal theories 
from exposure—not the expert’s.”

�The Communications- 
To-Attorney Argument

Gorenstein also rejected plain-
tiff’s argument that the memoran-
dum is protected as a “communi-
cation[] between the [plaintiff’s] 
attorney and [his expert].” Gore-
nstein found the lack of “evidence 
that the report was created at the 
request of the [plaintiff’s] attor-
ney or that it was [created] for 
the purpose of communicating 
with [plaintiff’s] attorney” fatal 
to this argument.  That Mr. Bax-
ter “ultimately transmitted the 
document to [plaintiff’s] attorney” 
was of no relevance (Gorenstein 

reasoned), because the plaintiff 
did “not me[e]t his burden of 
showing that when the document 
was prepared[,] its purpose was 
to communicate with an attor-
ney.” To the contrary, Mr. Baxter 
“unequivocally testified that the 
memorandum was prepared for 
himself, in anticipation of his 
deposition, as a way to summa-
rize his methodology.”

Having found that Mr. Baxter 
created “the memorandum ... as 
notes to [himself] regarding [his] 
own report, not as an effort to 
communicate with an attorney,” 
Gorenstein concluded that the 
document could not qualify for 

protection under Rule 26. That 
conclusion held, Judge Goren-
stein noted, even if “the memo-
randum was created around the 
time of, or even in anticipation of, 
a conversation between [Mr.] Bax-
ter and [plaintiff’s] counsel,” or 
“[Mr.] Baxter eventually sent the 
document to [plaintiff’s counsel],” 
“because at its creation the docu-
ment was never intended to be, 
and was not itself, a communica-
tion to any attorney.” At bottom, 

the memorandum reflected Mr. 
Baxter’s notes to himself, and “[a]
n expert’s notes to himself do not 
qualify for protection under Fed. 
R. Civ. P. 26(b)(4).”

Accordingly, Gorenstein ordered 
plaintiff to disclose the memoran-
dum to defendants, and autho-
rized defendants to re-depose Mr. 
Baxter about the memorandum 
and matters related to it.

Conclusion

Although the 2010 amendments 
to Rule 26 have given counsel the 
ability to withhold many expert-
generated materials, limits still 
exist as to what counsel may 
withhold. As Hernandez demon-
strates, courts will police such 
withholdings to ensure that the 
withheld materials in fact qualify 
as draft reports or expert-attorney 
communications. Counsel should 
remind their experts to exercise 
care in preparing notes or memo-
randa for the experts’ internal use.
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Although the 2010 amendments 
to Rule 26 have given counsel 
the ability to withhold many 
expert-generated materials,  
limits still exist as to what  
counsel may withhold.


